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employfent—=attorney, civil rights investigator, Title IX
coorfiinatef, and Chief Civil Rights Officer. Darci’s vast
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Procedural Requirements for Hearings

Must be live, but can be conducted remotely

Cannot compel participation of parties or witnesses

Standard of proof used may be preponderance of the evidence or clear and convincing; standard must be
the same for student and employee matters

Cross examination must be permitted and must & e conducted by advisor of choice or provided by the
institution

Decision maker determines relevar.wy Lf questions and evidence offered

Written decision must be \ssu-2d that includes finding and sanction
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The Requirementg&/\\
of Impartiality .o~
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Section 106.45(b)(1)(iii)

Title IX Coordinator, investigator, decisicn maker, or facilitator of
informal resolution must receive raining on...now to serve

impartially, including avoiding nrejudgment of the facts at issue,
conflict of interest, and bias. T nis training material may not rely on
sex stereotypes and musu promote impartial investigations and
adjudications of forrial complaints of sexual harassment.
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Hearing Technology: Requirements

and Considerations
AN
o

Ez All hearings must be recorded.

5 Participants must be able to The parties with the decision maker(s)
NA  communicate during the hearing |  The parties with their advisors




Purpose of the Hearingigj

D i
a §<<8~%% 6

Review and Make Fin@ Determine Determine
Assess of Fag<> Responsibility/ Sanction and
Evidence Findings of Remedy

Responsibility

&
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The participants

* Parties
* Advisors C:)O\/
* Witnhesses QQ’Q\

* Decision Maker(s)Q>

* Hearing Facil'@g‘&@r

* Investiga
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Pre-Hearing Meetin 5

* Format

Roles of the parties Qg\
Participation Q§

Decorum
Impact of not followi ’ ules

Cross Examinacinn/Questioning Format & Expectations

GRAND RIVER sSOLUTIONS



Q Review evidence and.report
§§ Review@ble policy and procedures

III'Q\P liminary analysis of the evidence

E \/ Determine areas for further exploration

@ Develop questions of your own

GRAND RIVER SOLUTIONS



o May participate_in a pre-hearing

ﬁ meetings C_)
)

’ Wheéapplicable, review questions
. @mitted by the parties

Q& Anticipate challenges or issues

qJ =) Prepare and become familiar with
6 ) the script

GRAND RIVER SOLUTIONS



Credibility? $C_>
o
CIaK/'c tion on timeline?

Common C)O

Areas of
Exploration Q

AQ/Q\ Thought process?

® Inconsistencies?
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Order of the Proceedings

01

Introductions
and instructions
by the Chair;
Opening
Statements

02

Presentation by
Investigator

rrasentation of Closing Remarks Deliberation &
< ,nformation and by the Chair Determination
questioning of

the parties and

witnesses

" GRAND RIVER
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Opening Introductions

and Instructions by the\s\\
Chair

- The College has a script for th| on of
the proceedings, and it sho

- Introduction of the parU@Q

- Overview of the pro

+ Overall goal: man@ pectations.

- Be prepare @ wer questions.
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Presentation of
Information



Presentation of Information &cj
Questioning of the Parties \Q$

01

The Hearing
chair will
question
Complainant
first

02

Cross
examination
of
Complainant
will occur
next

Follow un hv
the Hearing
Chair

The Hearing
Chair will
question
Respondent
second

Cross
examination
oli
Respondent
will occur
next

06

Follow up by

the Hearing
Chair

i

R
(ER RS
.
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Questioning of the Witnesg)@v
\

01 ) 03

The Chair will The Hearing Chair Advisor cross-
determine the order will question first examination will

04

Follow up by the

Hearing Chair
of questioning of occur next

witnesses (suggested:
Complainant’s
advisor followed by
Respondent’s
advisor)

"~ GRAND RIVER
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General Questioning Guidelines™ 3
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The Cheii will ask

gueastions

.. Format of
e " 5 v Questions will be posed
¥ Questlomn.g Sl

> by the Chair

Questions must be
relevant



What constitutes a relevant q%éstion?
O

\{\

~\/

The. Departme.nt See, e.g., Federal Rule of Evidence 401 Test for
declines to define Relevant Evidence:

“relevant”,

indicating that term (“Evidence is relevant if: B
17 * (a) it has any tendency to make a fact more or less
. ShOU ld be . probable than it would be without the evidence; and
Inte 'p reted usi ng - (b) the fact is of consequence in determining the
\_ action.” y

[its] plain and

ordinary meaning.”

GRAND RIVER



When is evidence relevant?

Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is
“of consequence”

Tends to make a fact more or less
probable than it would be without that
evidence

GRAND RIVER



Information Medical treatment
protected by an and care

un-waived legal
privilege

Unduly repetitious Information that
or duplicative F otherwise
guestions : irrelevant

Complainant’s
prior sexual
history, with

limited exceptions.

=~ GRAND RIVER
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When Questioning....

Listen to the
answers.

Be efficient.

n or clarity

Explore e@\he/re
additi ngj
iNjerNgesio
i ed.

N

Take your time. Be
thoughtful. Take
breaks if you need it.

Be prepared to go
down a road that yo
hadn't considered

anticipated ex@ g.

GRAND RIVER
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Foundational Questions to A|Wé}/$
Consider Asking

Were you
interviewed?

Did you see the
interview notss?

As you sit here |
today, has anything |
changed?

N

Did the notes reflect
your recollection at
the time?

Did you review your
notes before coming
to this hearing?

Did you speak with
any one about your
testimony today
prior to this hearing?

v, SOLUTIONS
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11 Common Areas of Where {ac?ity or
Additional Information is\Needed

A

Details about the Y Relevancy of
elements of the :
alleged % Certain Items of

. alleged policy .
misconduct g '.O R Evidence
violatior

Factual Basis for
Opinions

Inconsistencies

Credibility Timelines




Questioning to Assess Relia@ity
C )

Inherent plausibility

Lawic

S

Corroboration

N_—

Other indicia of reliability

i, sSOoOLUTIONS



Questioning to Assess @&?ibility
N

opportunity to vi @

No formula 22\

EXiStS, but ability to reﬂ@

consider asking motive @brucate

guestions pla@lity
about the istency
following: Q\ character, background, experience, and training

6 coaching



Credibility Versus Reliability ¢,

Reliablity

* | can trust the consistency of the person’s acco heir truth.
* It is probably true and | can rely on it. O

Credibility

* | trust their account based onﬁ\ one and reliability.

They are honest and belie
* It might not be true, éworthy of belief,
* It is convincingly tr %

* The witness |ss§ and speaking their real truth.

s e
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Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?



Asking Questions to Assess Au‘t;hcé)nticity
Investigating the Products of ;Q\@nvestigation
O

Never assume that an item OAsk guestions, request Request further
of evidence is authentic. $ proof. investigation of the

@ authenticity if necessary.

GRAND RIVER SOLUTIONS



W%

QUESTION THE |

PERSON
OFFERED
EVIDENCE

GINALS FROM
THE SOURCE

HAVE OTHERS
REVIEW AND

COMMENT ON
AUTHENTICITY

ARE THERE
OTHER RECORDS
THAT WOULD
CORROBORATE?



What are
the “Hard"”
Questions




How to
Ask the
Hard

Questions

@%V@

Lay a foundation for the Eu@cr?s
* Explain why you a zlgk git

« Share the evid

at you are asking
about, or th are seeking a
respons

?Qg%ate and mindful in your
ions:

3- Can you tell me what you were thinking

when....

* Help me understand what you were

feeling when...

* Are you able to tell me more about...



Special Considerations for o
Questioning the Investigat

The Investigator’s participation in the hearﬁg(pas a fact witness;

Questions directed towards the Investi r shall be limited to facts collected by
the Investigator pertinent to the I% igation;

Neither the Advisors nor the D No -maker(s) should ask the Investigator(s)
their opinions on credibility,.re mended findings, or determinations;

The Investigators, Adviso d parties will refrain from discussion of or
guestions about the séssments. If such information is introduced, the Chair
will direct that it be~gdisfégarded.

©



Ask questions about ho&they conducted their

investigation E

. Explore /&Q\vestigator’s decision making
Special

: : \%
CO n S I d e ra t I 0 n S %Cszzk clarity about evidence Where it came from
fo r Q u e St i 0 n i ng % collected Authenticity of the evidence
the Investigator <2§

%; If bias is not in issue at the hearing, the Chair should not
6 ’P permit irrelevant questions of the investigator that probe

¢ for bias.

@ Ask factual questions that will assist in evaluation of the
evidence






Cross Examination $¢3
“ Who does it? O

O\/
If p%&dges not If party does not

Must be conducted a@a or does not have an advisor,

by the advisor articipate, advisor institution must
J :{gn appear and cross provide one

&
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‘%’ The Advisors will question

ale Questions wi!l 22 posed orally

F O r m a t Of 0 “"he Zhair will make a determination of relevancy
.. Cross ;
Exa m | n at I O n If relevant, the party/witness will answer

$O If not relevant, the Chair will state their reason
6 . Advisor will ask next questions




The Role of the Decision Maker
During Questioning by th Visors

A\

After the Advisor poses a question, the proceeding will pa% low the Chair to consider it.

_I_C‘

Chair will determine whether the question will be permitt isaIwaed, or rephrased The Chair may explore arguments
regarding rele¥a th the Advisors.

The Chair will limit or disallow questions on thebasiS\that they are irrelevant, unduly repetitious (and thus irrelevant), or abusive.
a1 C

<

The Chair will state their decisi nWe question for the record and advise the Party/Witness to whom the question was
directed, accordingly. The C@l xplain any decision to exclude a question as not relevant, or to reframe it for relevance.

I -
The Chair has final say on all questions and determinations of relevance. The parties and their advisors are not permitted to
make objections during the hearing. If they feel that ruling is incorrect, the proper forum to raise that objection is on appeal.




When Assessing Relevance, the
Decision Maker Can: gcﬁ
O

Ask the Advisor (Process A) or Party@%cess B) why their

question is relevant C:JC>\/

Take a break

Ask their own questi@gé)f the party/witness

‘:}Q
Review the e%ﬁ g record
o

GRAND RIVER | SOLUTIONS






Deliberations




Weighing the Evidence & ng
a Determination

Evaluate the relevant evidence C‘_)
collected to determine what we|ght Q\

any, you will afford that item of %{
evidence in your final determlnitk)
Apply the standard of pro the

evidence to each eleme the
alleged policy wolat@
Make a deter as to whether or

not there has a policy violation.




Preponderance of(ghe

Evidence %

Do s notrnean 100% true or
accurate

More likely than not

A finding of respr asivility =
There was <u*ficient reliable,
credible evider.ce to support
at,uing, by a
3 2reponderance of the
¢ v Vvivence, that the policy was
violated

A finding of not responsible
= There was not sufficient
reliable, credible evidence to
support a finding, by a
preponderance of the
evidence, that the policy was

violated

GRAND RIVER

S LI NS



Findings o (@ct

« A "finding of fact!
» The decisi ether events, actions, or conduct
occurr piece of evidence is what it purports to

%/ n available evidence and information
rmined by a preponderance of evidence standard

% Determined by the fact finder(s)
r example...

+ Complainant reports that they and Respondent ate ice
cream prior to the incident

« Respondent says that they did not eat ice cream

« Witness 1 produces a timestamped photo of
Respondent eating ice cream

° Next steps? GRAND RIVER




Policy Analysis

. Break down the policy O\’
iInto elements C.)

. Organize the facts b@%q\

the element to wh@q

they relate $Q
?\

''''''



Allegation: Fondling Oéj

Fondling is the: Q\’
a touching of the private body C?of another person
a for the purpose of sexu catlon
a Forcibly and/or mtho% consent of the Complainant,

0 including insta ere the Complainant is incapable of
giving conser% ause of their age or because of their
temporar rmanent mental or physical incapacity.

Q%

GRAND RIVER  SOLUTIONS



Analysis Grid

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person

Undisputed: Complainant Respondent acknowl S\JCompIainant: drank more than
and Respondent agree and admits this el in 12 drinks, vomited, no recall
that there was contact their statemen Respondent: C was aware and
between Respondent’s investigator & participating

hand and Complainant’s Witness 1: observed C vomit
vagina. “We W klng up. Witness 2: C was playing beer

Co nt started pong and could barely stand

me and was really  Witness 3: C was drunk but
it. It went from there. seemed fine
omplainant guided my Witness 4. carried C to the

6 hand down her pants...” basement couch and left her
there to sleep it off.

GRAND RIVER



Apply Preponderance Standard to
Each Element

Touching of the private For the purpose of Without consent due to lack
body parts of another sexual gratification of capacity
person
Undisputed: Complainant Respondent acknowle\’CompIainant: drank more than
and Respondent agree and admits this eIe 12 drinks, vomited, no recall
that there was contact their statemen @b Respondent: C was aware and

betweeg participatige

hand a Witness 1:@pbs vomit
vagina. Witness 2: w ing beer
pong and gouNr bar@y stand

k but

rally  Witness 3:
it. It went from there. seemed fine
Complalnant guided my Witness 4: carried C to the

6 hand down her pants...’ basement couch and left her
there to sleep it off.

GRAND RIVER



Did You Also Analyze...? ¢
(if required by policy) Q$

-~

In a building owned/contral'eda by a recognized student organization?
¢

‘ Substantial control 2ve: respondent and context?

LN
‘ Complainant wac attempting to access program/activity?
\_/

GRAND RIVER soLUTIONS



When there i\ffgﬁnding
of responsibility, final

written ermination
mus Cl%o include

s&@gﬂons and remedies

>

% grano river
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Sa n_Ctlon | ng For students: Student C‘Ncgct
Ofﬂcer Administrator
For Employees: @&tor of Human

Resources CD\/

2 GRAND RIVER



End the harassment, prevent its
recurrence, remedy the harm4<<8\

Q

What steps would be nably
calculated to endﬁ.E sment
and prevent re® ce?

GRAND RIVER | SOLUTIONS



The Final
Determination

Should STAND
On Its Own | Simple and zasy to Comprehend

T T T e T T T T T s P i e T W T e U s S e o

Transparent/Clear

Accurate

‘ Neutral/Unbiased

Draw Attention to Significant
Evidence and Issues

GRAND RIVER soLUTIONS



Final Determination c,_)

The allegat
Descrlp aII procedural steps

Flnd|n§§ fact

&hsmn of application of facts to
olicy

Q ationale for each allegation
$ Sanctions and remedies
-e Procedure for appeal

GRAND RIVER | SOLUTIONS
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)
S
Practical Ap@t’b@ation

N L
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Scenario1 _\S
O%

Witness 7 ondent would like
provide information

Witnes
testir@:;g about text messages between
Complainant that indicate that

th
ﬁﬂ?ﬁlainant has made the allegations

AN
Respondemg; a@ears at the hearing with

vy
4

@O . Can the HP hear from Witness 7 at

S I QQ\ the hearing?

GRAND RIVER soLUTIONS
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Scenario 2%@9

Respondent&&m es a

polygraph

report to ir%{ igators wherein it is
conclu e@ at Respondent is not

all lons.

Q

beiné‘ro eptive when denying the

The Investigator determines the
report is irrelevant. Must the
Investigator share the report

with the decision maker?

GRAND RIVER soLuUTIONES



Scenario ZI%)$C’

Respondent @Nq}es a polygraph report
to Investiga herein it is concluded

that Re nt is not being deceptive
whe Z%ymg the allegations. The
PO her appears and answers all

@& nt questions on Cross.

— S
$O . Must the Hearing Panel find
?\

| Respondent not responsible
Ol

because of the findings in the
report?

GRAND RIVER soLu



Case Study

$C)

The Formal Complaint charges Respondent with sexual assault for engaging in
sexual contact with Complainant when she was incapacitated by alcohol.
Specifically, Complainant alleges that she was at a party with friends when they
met Respondent. Complainant reported that prior to the party she pre-gamed
with Witness 1 and they split a bottle of prosecco. Complainant stated that
while at the party, Respondent and Witness 2 approached her and her friend,
Witness 3, and asked if they would be their partners in a round of beer pong.
Complainant reported that she paired up with Respondent and they played
several rounds. She further alieged that that Respondent was the one who
filled their cups. Complainant stated that she "got drunk fast” and her last
memory was of Respondent handing her a celebratory shot because they had
won the tournament. Her next memory was waking up on a couch in a
bedroom that was unfamiliar to her, naked from the waist down. Respondent

was on the floor next to her, asleep. He was under a blanket but was also
naked.

RAND RIVER




Witness 1 S
)

Witness 1 was interviewed by the investigator and reported ¢h \E&&we and Complainant are
roommates, but they are not close. Witness 1 is an athlet ends to hang out with her
teammates. She stated that for this reason, they rarel eS/out but that the night of the alleged
incident they did because they were planning on goﬁ§h he same party. Witness 1 stated that they
split a bottle of prosecco, but that Complalnant ost of it because Witness 1 had an early
practice the next morning and didn't wan 0 messed up.” Witness 1 said that they went to
the party together, but then went their s p% ays Witness 1 stated that towards the end of the
nlght she saw Complainant and descr r as “a disaster.” She also reported that Respondent
was "practically carrying her” and s oached them and offered to take Complainant home.
According to Witness 1, Complai @ald she was fine, but her words were slurred, and she could
barely stand. Witness 1 told Ré%n ent to take care of her and he said, “I'm just going to put her to
gain that night.

bed.” She didn't see elth(%
At the hearing, Witne ve testimony that was substantially the same as what she told the
investigator.

..";;::' SSSSSSSSSSS
$i3%




Witness 2 S
o

Witness 2 told the investigators that he is Respondent’s bes@ and teammate. Witness 2
stated that when looking for partners for the beer pong tour ent, Respondent saw
Complainant and Witness 3 and suggested that they a them because Complainant "was
hot” and Witness 3 “looked drunk enoughtobeag e.” Witness 2 said that Complainant
was fine and didn't appear to be that drunk. He%s ted that she made most of the winning
shots after several rounds of the game so s %ﬁ n't have been too messed up. When asked
who was filling the cups, he said that he wash'tslre who did it each round, but he definitely saw
Complainant fill them on two occasion% er the tournament was over, he helped Witness 3 get

home and so didn't see Complainapt and Respondent again that night. He also mentioned that
he and Witness 3 are now datin

At the hearing, Witness 2 ted that Complainant was fine. He also stated that Respondent
never filled Complaingat and that Complainant was all over Respondent the entire night.

"~ GRAND RIVER
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Witness 3 <,
O%

Witness 3 was Complainant’s best friend at the time of the n@e They are no longer close and
Witness 3 is now dating Witness 2.

Immediately following the alleged incident, Witness@,@he investigators that Complainant was
already drunk when she got to the party. She st t Respondent and Witness 2 asked them to
play beer pong and they agreed. She state € parties seemed to hit it off immediately. She
stated that they won the tournament an % ed at least five rounds and that by the end of the
game Complainant was the “drunkest a ever seen her.” Witness 3 stated that Complainant
was slurring her words, couldn’t st er own, and was really loud, which is not like her. Witness
3 stated that that she was pretty k too, but not as bad as Complainant. Witness 3 stated that she
left the party with Witness 2.

At the hearing, Witnes %Xd\that she may have exaggerated her description of Complainant
when she spoke to thé? stigators. She told the decision makers that although Complainant drank

a lot, she wasn’t that out of it, because she had a high tolerance and drank a lot all the time.

..";;::' SSSSSSSSSSS
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Save the Date!

i (ANENAFE FINGT B LK
FEWIN LSE KEENELI EE CARFUEL

ITIZENS

SRR L EEECH .
THLENEL EHdE

Sexual Citizens SPACE
Toolkit: A Discussion
with the Authors
Hosted by Grand River

N

Clery Act Training: Highe caflon Act Campus Safety
Obligations
May 10, 12, 17 & 19, EC- astern

9, 2C gastern

June 8 &9, 2 'EQ"II:II
From One % Coordinator to Another
g2

Septem 022, noon Eastern

ctober 25 & 26, 2022, noon Eastern

ecg?. Makers: Conducting Fair, Equitable, and
% mpliant Title IX Hearings

Title IX Investigative Report Writing Workshop
Classes in Apnl, August, and November

Conducting Fair, Thorough, and Trauma-Infoermed Sexual
Viclence Investigations

Classes in August and October

Driving Down the 493: A Deep Dive into a California Law
and Its Overlap with Title IX
June 24, 2022 noon Pacific

GRAND RIVER ! I



Email Us

info@grandriversolutions.com A@Q\
Q

Follow Us $O
v @GrandRiverS%?‘

B E3 Grand Ri@

olutions




©Grand River Solutions, Inc.,, 2022.
Copyrighted material. Express permission
to post training materials for those wno
attended a training provided by Grand River
Solutions is granted to comply with 34
C.F.R. § 106.45(b)(10)(i)(D). These training
materials are intended for use by licensees
only. Use of this material for any other
reason without permission is prohibited.
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